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City of harleston

BOARD OF ZONING APPEAKZ®NING

June 15,2021
5:15 PM

DEPARTMENT OF PLANNING, PRESERVATION & SUSTAINABILITY
www.charlestoisc.gov/bzaz

**Video and microphone is currently disabled for all attendees.**
This meeting is being recorded.

Go to www.charlestesc.gov/bzaz for instructions to join. Call (843) #2470 if you are experiencing technical difficulties.



Zoom Meeting Protocol

Orderon EachApplication:

Chairannouncesachapplicationfollowed by staff presentatiorand recommendation
Staff presentapplicationand C i trgca@msnendationStaff will controlslidepresentation
Staff announcesommenteceivedand whetheranyonehassignedup to speak

Applicant,after being swornin, will be allowed to presenttheir applicationif oppositionor questions
are raised,followed by publiccommentBom pre-registeredattendeedn favor. Eachspeakerwill be
swornin before speaking

Staff thenrecognizegegisteredattendeesfor publiccomments opposition Eachspeakerwill be
swornin

A Staff thenrecognizeshe applicantfor a shortrebuttal before Chairclosegpubliccommentand begins
Boarddiscussion

Providing Comment

A Peoplewho signup to speakprior to the 12 noondeadlinewill be called on whenit is your turnto
speakand yourmicrophonavill be enabled Youmayonlyspeakonceoneachitem

A Yourmicrophonevill be disabledafter youare finishedspeaking
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Go to www.charlestesc.gov/bzaz for instructions to join. Call (843) #2470 if you are experiencing technical difficulties.



Board of Zoning AppealsZoning

Your Board of Zoning Appeal&oning Members are: Your City of Charleston Staff are:
Michael RobinscerChair Howell Morrison Lee BatcheldeZoning Pennye Ashbyenior Planner
John Bennett Robben Richards Administrator Vanessa EllingtoBerk

Allison Cannon Grass Geiza VargasVargas Scott ValentindRC Coordinator

Walter Jaudon

The Board of Zoning Appe&algZoning has the authority to do three things:

1. Hear appeals to decisions of the Zoning Administrator;
2. Grant special exceptions, a fact finding function of the Board; and

3. Grant variances to the Zoning Ordinance if the application meets the hardship test
outlined in Section 5424 of the ordinance.

Go to www.charlestesc.gov/bzaz for instructions to join. Call (843) #2470 if you are experiencing technical difficulties.



Board of Zoning AppealsZoning

Requirements for Granting a Variance
A variancemay be granted by the Board of ZoningAppealsin an individual case of
unnecessaltlyardshipf the Boardmakeghefollowingfindings

a. thereare extraordinaryand exceptionalconditiongertainingto the particularpiece
of property;,

b. theseconditionslo notgenerallyapply to otherproperty inthevicinity

c. becauseof theseconditionsthe applicationof the ordinanceto the particularpiece

of property would effectively prohibit or unreasonablyestrictthe utilizationof the
property, and

d. the authorizationof a variance will not be of substantialdetrimentto adjacent

property or to the publicgood, and the characterof the districtwill not be harmed
by the grantingof thevariance

Go to www.charlestesc.gov/bzaz for instructions to join. Call (843) #2470 if you are experiencing technical difficulties.



Agenda ltem #A1

Approval ofJune 12021 BZAZ Minutes
(click on link below)

https://www.charlestoisc.gov/AgendaCenter/ViewFile/Agendaf6012021-6574


https://www.charleston-sc.gov/AgendaCenter/ViewFile/Agenda/_06012021-6574

Agenda Item #B1

48 SOCIETY STREET
(ANSONBOROUGH)
TMS #458-01-03-039

Request reconsideration of the Boardos
conditions in a STR (Single and Two Family Residential) zone district.
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Appeal for Reconsideration to the Page 1 of 2
Board of Zoning Appeals — Zoning (BZA-Z)

City of Charleston

Applicants appealing for reconsideration of a Board decision or decision of the zoning administrator must
submit the following information with the BZA-Z application and fee, to the Permit Center at 2 George Street:

In the case of an appeal for reconsideration of a Board decision, applicant shall state below the grounds
upon which it is considered that the Board misapprehended or misconceived the question or questions
involved, or the ground or grounds upon which it is considered that the Board has erred in its finding or
disposition of the appeal, application or matter (add as an attachment if necessary). THE DEADLINE FOR
SUBMITTING THIS APPEAL FORM WITH THE BZA-Z APPLICATION AND FEE IS THE CLOSE OF BUSINESS ON
THE 5™ BUSINESS DAY FOLLOWING THE DATE OF THE BOARD DECISION BEING APPEALED:

HANA respectfully submits this Appeal for Reconsideration of the City of Charleston™s BZAZ

decision of May 4, 2021, Agenda [tem #2 — 48 Society Street — a request for a *use variance’ that

resulted in the BZAZ approving a *special exception” for a non-conforming salon use on the

subject property.

We believe that the following points demonstrate that the BZAZ erred in findings of fact,
misapprehended statutes, and failed to follow stated protocols depriving residents of the
opportunity to properly express their viewpoints. Therefore, the decision was rendered in error
and should be reconsidered. We ask that the BZAZ grant our appeal for reconsideration,
withdraw their decision of May 4, 2021, and rehear the matter on a de novo basis.

Please see attachment for additional details and FOIA request submitted to the City of Charleston
on May 8, 2021.

In the case of an appeal for reconsideration of a decision of the zoning administrator, applicant shall state
below the interpretation(s) of the Zoning Ordinance being appealed, how the applicant is aggrieved by the
interpretation(s), and what the applicant contends is the correct interpretation of the Zoning Qrdinance (add
as an attachment if necessary):
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For office use only \
Date application received 5\‘\0 \ 2\ Time application received _ LL'_E'; Staffperson _

Department of Planning, Preservation & Sustainability 2 George Street Charleston, South Carolina 29401
(843) 724-3781  www.charleston-sc.gov/zoning
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CThe
Mistoric Ansonborough Neighborhood Association

oy

To:  City of Charleston, Board of Zoning Appeals-Zoning (BZAZ)
From: Historic Ansonborough Neighborhood Association (HANA)

Date: May 10, 2021

Subject: Appeal for Reconsideration of BZAZ Decision of May 4, 2021, to approve a Special Exception
for 48 Society St (458-01-02-039)

HANA respectfully submits this Appeal for Reconsideration of the City of Charleston’s BZAZ decision
of May 4, 2021, Agenda ltem #2 — 48 Socicty Street — a request for a “use variance” that resulted in the
BZAZ approving a ‘special exception” for an additional non-conforming use on the subject property for
a beauty salon - a decision that went against the recommendation of the zoning administrator to deny
approval of the special exception.

We believe that the points contained in this letter demonstrate that the BZAZ erred in findings of fact,
misapprehended statutes, and failed to follow stated protocols, thus depriving residents of their full
opportunity to properly express their viewpoints and negatively impacting the board’s ability to properly
consider the question(s) before it. The decision to grant approval for a special exception was rendered in
error and should be reconsidered. We ask that the BZAZ grant our appeal for reconsideration, withdraw
their decision of May 4, 2021. and rehear the matter on a de novo basis.

HANA submitted a Freedom of Information Act (FOIA) request with the City of Charleston on May 8,
2021 (reference #F000598-050821: copy of request is attached) requesting:

Copies of all transcripts, video, and audio recordings of the May 4, 2021, BZAZ meeting,
All written comments submitted to city staff and the board,

A list of all individuals properly registered to speak at the meeting, and

A list of all individuals logged into the meeting via telephone and/or internet.

O S

We feel that this information is both pertinent and likely to further substantiate the issues raised in this
Appeal to Reconsider. Consequently, we ask that the board defer a hearing on the motion until the city
fully responds to the FOIA request. Further, we request that the hearing be held at such time as the
hearing can be conducted in-person to avoid the procedural issues prevalent during the May 4" meeting.
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[ssues
1. The board erred by finding that the lack of a valid certificate of occupancy (CO) from 2010 to
present-day, and the lack of evidence of a valid business license from 2010-2013, was an
‘enforcement issue’ and did not weigh on the question of ‘continuous legal use’. That was a
misapprehension of the statute. Further, the zoning administrator and board made assertions and
assumptions of fact in defense of the applicant that were not asserted by the applicant nor
supported by evidence before the board.

a. Sec. 54-901:
States that the zoning administrator is the *administrative officer’ of the Zoning
Ordinance.
. Sec. 54-908(d):
*A certificate of occupancy . . . shall be applied for and issued before any such land

all be occupied or used’
. Sec. 54-908(e):

*A like certificate shall be applied for and issued for renewing, changing or
extending a non-conforming use, existing at the time of the passage of this Chapter,
and such certificate shall state that the use is a legal non-conforming use."

. Sec. 54-908(f):

*A record of all certificates of occupancy shall be kept on file in the office of the
administrative officer™

The statute clearly states that a certificate of occupancy shall be issued before a use is allowed.
A certificate of occupancy shall state that the use is a legal non-conforming use. A record of all
certificates of occupancy shall be kept on file in the office of the administrative officer (the
zoning administrator).

There is no record or copy of a CO on file with the administrative officer, nor was one furnished
by the applicant. The administrative officer stated several times in writien correspondence that
there was no CO on file. Therefore, there is no basis to find or infer that the multiple prior non-
conforming uses were legal or continuous.

The zoning administrator is on record stating that the lack of CO issue could be solved by issuing
a CO afier the hearing. In a May 3 email, the zoning administrator stated: *| do believe this issue
could be resolved if the City issued a new CO for this business. [ would approve an application
to do this and 1 believe the other approvals could be obtained fairly quickly. I am going to
suggest to John Massalon that his client should submit the application.” This statement prima
facie recognizes that a CO did not exist as of the date of the May 4 hearing, and it misapprehends
that a CO issued after that hearing would somehow solve the problem. As the nonconforming use
had been discontinued for three years at some point in 2013, it cannot be retroactively
resurrected by a 2021 CO.
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Furthermore, neither the applicant nor their atlorney claimed or asserted that they obtained a CO
at any time — they were notably silent on the point. The board improperly inferred that an
incomplete application for a CO from 2004 and a current business license constitute evidence
that a CO was (*or must have been’) issued for the business. There is no basis in evidence for
this assumption by the board — it is speculative and formed the basis for wrongfully applying the
special exception test rather than the 4-part variance test.

The failure to qualify for the special exceplion test is clearly supported by the rules of statutory
construction. Zoning Code Section 54-110 (c) regarding the special exceplion uses the words
“pon-conforming use™ three times; Zoning Code 54-908(e) regarding the CO uses the identical
words two times. The use of the same words “non-conforming use” throughout the Zoning Code
in general, and Sections 54-110 and 54-908 particularly, clearly establishes the Certificate of
Occupancy as a necessary precondition for the special exception. The statutory language “non-
conforming use™ is so clear and unambiguous that it must be given its plain and obvious
meaning. Neither the zoning administrator nor the zoning board should have deemed themselves
authorized to depart from statutory language which is entirely free from ambiguity: *A like
centificate shall be applied for and issued for renewing, changing or extending a non-
conforming use, existing at the time of the passage of this Chapter, and such certificate shall
state that the use is a legal non-conforming use.” (Emphasis provided.)

The applicant made no assertion, nor did they submit evidence, thal they had a valid business
license between 2010-2013. This would again evidence a discontinuance of a legal non-
conforming use for more than 3 years, requiring the application of the variance test. The board
dismissed this point of fact. It is worth noting that despite the board’s comments that compliance
with business license requirements is ‘an enforcement issue’, the city's Business License
Ordinance (2020-146, Sec. 5(d) and 16(b)) requires a CO to substantiate a business license, and
unlike the Zoning Ordinance, the Business License Ordinance (2020-146, Sec. 21) can impose
monetary penalties or imprisonment for violations, thus underlining the seriousness of the
compliance issue improperly dismissed by the board.

The burden of proof to demonstrate continuous legal non-conforming use is with the applicant
and there was no factual evidence presented to support a valid CO or business license in effect
continuously since 2010, when the applicant states they began operating at the property. Even
this, the assertion that Pixie Lily bepan operating at the property in 2010, is in question as the
zoning administrator provided evidence of business operations commencing in 2004 (copy of a
business card with 48 Society St as the address and an incomplete CO application listing 48
Society St as the principal place of business). However, one thing is consistent — there is no
evidence of a valid, completed CO with zoning department approval for this business.

In the event a non-conforming use is discontinued for 3 years, by statute it reverts to conforming
use (Sections 54-110 (a) and (e)). That is what the facts of this case support. On this basis, the
proper test for the board to apply was the 4-part variance test, not the special exception test.

. Public notice as to the purpose of the meeting was legally insufficient; the meeting itself failed to

follow published protocols; the meeting failed to provide balance of time to the discussion
between the applicant, supporters, and opponents; and the meeting failed to properly afford
concerned residents their full opportunity to comment — whether by written submission or live
participation via the virtual meeting.

P.0. Box 22792, Charleston, SC 29413 Ansonborough@hotmail.com




Afiter the meeting of May 4", numerous residents expressed to members of the HANA board and
city council members their shock and bewilderment at the overall conduct of the meeting.
Unfortunately, this episode undermines residents’ confidence in the propriety of the board’s
conduct and the functioning of the City of Charleston’s government.

a. Public Notice as to the meeting was legally insufficient — a concern noted within the
board and then improperly dismissed. The meeting was advertised in the newspaper,
noted on the BZAZ agenda, and posted on the property as a request for a use variance, yet
the board changed the purpose to a special exception without notice to the public. It is
significant that six of the May 4* meeting agenda items were identified as Section 54-
110(c) special exception requests, but 48 Society St was not one of them as it was
identified as a use variance request.

This improperly placed residents al a disadvantage. The request for the use variance was
advertised as a discussion item on the agenda for HANA s April 7* virtual membership
meeting and it was vigorously discussed by membership during that meeting with
particular emphasis on the 4-part test required for a variance. Both HANA and individual
members relied upon the application submitted with the city, public notices and other
research resources available to the public to address a use variance. As was clear when
HANA’s written submission was paraphrased, HANA specifically addressed the request
for a use variance, not a special exception.

This should serve as clear evidence that the public notice was insufficient for
consideration of a special exception and failed to provide residents with a legally
sufficient opportunity to prepare for and present the numerous challenges that the
application poses to the neighborhood.

. Written submissions do not appear to have been shared with the board and only one
written submission (from HANA) was paraphrased for the record. (It was unclear
whether HCF submitted their position in writing or via telephone.) If the board solely
relies upon verbal statements provided during their public meetings as their basis for
deliberations and does not place any weight on written submittals transmitted through
city staff, then it should make this practice clear to the public.

Despite the zoning administrator’s statement that input from residents was
overwhelmingly opposed to the application, there was no summary of how written
submissions tallied — total number of submissions, numbers in support vs opposition, ete.

. The written comments submitted were apparently shared with the applicant’s and tenant’s
attorneys based on their repeated referrals to residents’ stated concerns and their
statement that those concerns fell into *3 categories’. However, city staff communicated
to at least one resident who'inguired that a FOIA request was necessary for residents to
view the submitted comments. This lack of transparency placed residents at a
disadvantage compared to the applicants.

The applicant’s attorney, the tenant's attorney and the tenant consumed a
disproportionate amount of time — rather than the balance of time between the
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